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High Court Ruling May Send
Whistleblowers Straight to the SEC

By Francis G. X. Pileggi

The Supreme Court of the
United States unanimously ruled
to throw out a lawsuit against Dig-
ital Realty Trust by a former exec-
utive who was fired after he com-
plained about alleged violations
of federal securities laws to his
employer.

Writing for the court, Justice
Ruth Bader Ginsberg said the
2010 Dodd-Frank Act authorized
whistlcblower lawsuits only by
people who had reported the al-
leged misconduct to the Securi-
ties and Exchange Commission
(SEC). Lower courts had been di-
vided on the issue.

As a result, there will be an in-
creased risk of employees being
inclined to report suspected secu-
rities law violations directly to the
SEC so that it is more difficult for
the company to terminate their
employment.

In Digital Realty Trust Inc. v.
Somers, the court analyzed a provi-
sion of the Dodd-Frank Wall Street
Reform and Consumer Protection
Act that protects whistleblowers
from retaliation and an SEC regu-
lation that expanded on that pro-
vision. The court compared that
provision with a similar but sub-
stantially different anti-retaliation
provision in the Sarbanes-Oxley
Act of 2002 that protects whistle-
blowing employees.

The court found that because
the employee did not report the
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alleged violation to the SEC di-
rectly, Dodd-Frank did not pro-
tect him from retaliatory termina-
tion of his employment.

The employee in this case,
Paul Somers, was a vice president
of Digital Realty Trust. Somers al-
leged that he was terminated from
his job shortly after he reported to
senior management suspected se-
curities law violations. The court
observed that prior to his termina-
tion, nothing prevented Somers
from alerting the SEC, but he did
not do so. Nor did he avail himself
of the options under the Sarbanes-
Oxley Act to file an administrative
complaint within 180 days of his
termination.

Rather, Somers sued in federal
court in California. Both the Dis-
trict Court and the Ninth Circuit
Court of Appeals denied a mo-
tion to dismiss. The Ninth Circuit
found the language of the anti-
retaliation ambiguous, and there-
fore deferred to the SEC’s inter-
pretation of the rule. The Ninth
Circuit went so far as to empha-
size that it would be absurd to
interpret the anti-retaliation provi-
sion in Dodd-Frank, and the cor-
responding SEC regulation, as
applying only if a complaint had
been made directly to the SEC.
Rather, the Ninth Circuit inter-
preted Dodd-Frank as protecting
employees from retaliatory ter-
mination, just as Sarbanes-Oxley

does, even if the employee does
not complain directly to the SEC.

The Supreme Court took a
different view, however, rely-
ing on the specific definition of
“whistleblower” in Dodd-Frank,
even though the legal definition
was not consistent with the con-
versational meaning of the term.
“When a statute includes an ex-
plicit definition,” the court wrote
in ils opinion, “we st follow Diat
definition.” As a result, the court
reasoned that the whistleblower
provision was not correctly inter-
preted in the lower court’s ruling.

The court explained that a
core objective of Dodd-Frank’s
robust whistleblower program
was to motivate people who knew
of securities law violations to in-
form the SEC. Congress provid-
ed monetary incentives for SEC
reporting, including heightened
protection against retaliation. Un-
like Sarbanes-Oxley, however,
Dodd-Frank only provides anti-
retaliation protection for employ-
ees who report fraud directly to
the SEC, as opposed to an em-
ployee who reports a violation to
an internal supervisor.

In this case, Somers did not
provide information to the SEC
directly before he was fired, and
therefore he did not qualify for
anti-retaliation protection, as de-
fined in Dodd-Frank, at the time
of the alleged retaliation.



