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Dear Counsel:
'HIHQGDQW 6LPRQ - 0LFKDHO

³0LFKDHO´ , Defendant Balch

Hill

Partners /3 ³%+3´  DQG 'HIHQGDQW %DOFK +LOO &DSLWDO //& ³%+&´ DQG
WRJHWKHUZLWK%+3WKH³(QWLW\'HIHQGDQWV´ (Michael, BHP, and BHC, together,
WKH ³'HIHQGDQWV´ move under Court of Chancery Rule 12(b)(6) for dismissal of
certain claims brought against them by Plaintiff Shocking Technologies, Inc.
³6KRFNLQJ´ The Defendants ask WKLV&RXUWWRGLVPLVV6KRFNLQJ¶V fiduciary duty
claim against Michael to the extent it seeks KLVUHPRYDOIURP6KRFNLQJ¶VERDUGRI
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diUHFWRUV WKH ³%RDUG´ 1 and the Defendants seek dismissal of all of the claims
brought against the Entity Defendants. Shocking opposes this motion to dismiss.
The primary issue in this action is whether Michael breached his fiduciary
duties. Shocking alleges that, in order to enable himself to gain greater authority
over Shocking and to increase his investment in it at a low price, Michael has
interfered with its efforts to raise additional capital.

These actions, if they

happened and are likely to happen again FRXOG LPSHULO 6KRFNLQJ¶V H[LVWHQFH
because it must raise funds to survive. Shocking pled a colorable claim and the
likelihood of irreparable harm, and, thus, the Court granted its motion to expedite.2
Trial of limited scope is set for next week.

1

ShoFNLQJVHHNV0LFKDHO¶VUHPRYDOIURPWKH%RDUG&RPSO7KHSDUWLHVGLVDJUHHDERXW
ZKHWKHU WKLV REMHFWLYH VKRXOG EH WHUPHG D ³FODLP´ RU D ³UHPHG\´  Compare Opening Br. in
6XSSRI'HIV¶0RWWR'LVPLVVand 5HSO\%ULQ)XUWKHU6XSSRI'HIV¶0RW. to Dismiss 2-3,
with 3O¶V$QVZHULQJ%ULQ2SS¶QWR'HIV¶0RWWR'LVPLVV ³$QVZHULQJ%U´ -7KH&RXUW¶V
FRQFOXVLRQWKDW6KRFNLQJ¶VILGXFLDU\GXW\FODLPVKRXOGEHGLVPLVVHGWRWKHH[WHQWLWQRZVHHNV
0LFKDHO¶VUHPRYDOEHIRUHKHLVIRXQGWRKDYHYLRODWHGKLVILGXFLDU\GXWLHVEXWWKDW6KRFNLQJ¶V
more general fiduciary duty claim survives, does not hinge on whether the removal of Michael is
FKDUDFWHUL]HGDVD³FODLP´RUD³UHPHG\´
2
Shocking Techs., Inc. v. Michael, 2012 WL 165561 (Del. Ch. Jan. 10, 2012).
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The principal relief sought by Shocking with regard to the fiduciary duty
FODLPLV0LFKDHO¶VUHPRYDOIURPWKH%RDUG7KH&RXUWRI&KDQFHU\PD\UHPRYHD
director pursuant to 8 Del. C. § 225(c), which states in pertinent part:
If 1 or more directors has been convicted of a felony in
connection with the duties of such director or directors to the
corporation, or if there has been a prior judgment on the merits by a
court of competent jurisdiction that 1 or more directors has committed
a breach of the duty of loyalty in connection with the duties of such
director or directors to that corporation, then, upon application by the
corporation, . . . in a subsequent action brought for such purpose, the
Court of Chancery may remove from office such director or directors
if the Court determines that the director or directors did not act in
good faith in performing the acts resulting in the prior conviction or
judgment and judicial removal is necessary to avoid irreparable harm
to the corporation.3
Shocking claims not to VHHN0LFKDHO¶VUHPRYDOXQGHU F ,QVWHDGLW
argues that the Court may remove a director using its inherent equitable powers.4
In response, the Defendants argue that § 225(c) is the only means by which the
Court may remove a particular director and that Shocking cannot meet the
requirements of § 225(c) because there has not been a prior judgment on the merits
concluding that Michael breached his fiduciary duty of loyalty.
3
4

8 Del. C. § 225(c) (emphasis added).
Answering Br. 9 n.3.
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Without resolving the question of whether or not the Court has the power to
remove a particular director outside of a § 225(c) action, the Court notes that the
General Assembly set forth in § 225(c) the circumstances in which the Court is
expressly empowered to remove a director. The Court concludes that this action is
not so unusual and does not involve such pressing issues that the Court would be
moved to exercise any inherent equitable powers (if, indeed, it has such powers) it
might have to remove a director outside of a § 225(c) action. 5 Therefore,
6KRFNLQJ¶VILGXFLDU\GXW\FODLPLVGLVPLVVHG, but without prejudice, to the extent
WKDW LW VHHNV 0LFKDHO¶V UHPRYDO  6KRFNLQJ¶V PRUH JHQHUDO ILGXFLDU\ GXW\ FODLP
survives and will be tried as scheduled. If Shocking prevails on this claim and
Michael is found to have violated his duty of loyalty, it is possible that such a
judgment could serve as the basis for a § 225(c) action.
5

The General Assembly has prescribed a reasonable procedure for removing a director who has
violated her fiduciary duty of loyalty. It does not infringe in a material fashion on any inherent
authority of the Court. There is, of course, significant authority for the proposition that the Court
does not have the power, other than as granted by statute, to remove a duly selected director who
has breached the duty of loyalty. See Ross Sys. Corp. v. Ross, 1993 WL 49778, at *17-18 (Del.
Ch. Feb. 22, 1993); Del. H.B. 19 syn. § 10, 145th Gen. Assembly (2009); 1 Edward P. Welch et
al., Folk on the Delaware General Corporate Law § 225.11, at GCL-VII-263 (5th ed. 2010
Supp.). Thus, regardless oIWKHVRXUFHRIWKH&RXUW¶VDXWKRULW\WRUHPRYHDGLUHFWRUWKH&RXUW
concludes that the consequences of any breach of the duty of loyalty by Michael, if such conduct
did occur, will have to await a subsequent proceeding.
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Michael is the sole manager and controlling owner of BHC, which is the
general partner and investment adviser of BHP. Shocking alleges that Michael
acted on behalf of and in furtherance of the interests of the Entity Defendants when
engaging in his alleged wrongful conduct. These allegations form the basis of
ShockLQJ¶V DLGLQJ DQG DEHWWLQJ D EUHDFK RI ILGXFLDU\ GXW\ FODLP DQG WRUWLRXV
interference with a prospective business relationship claim against the Entity
Defendants. The Entity Defendants seek dismissal of both of these claims.
It is premature for the Court to rule on the dismissal of these claims. The
IRFXV RI QH[W ZHHN¶V WULDO ZLOO EH RQ 0LFKDHO¶V DOOHJHGO\ ZURQJIXO DFWLRQV DQG
whether his conduct harmed Shocking. 6 $ UXOLQJ LQ 0LFKDHO¶V IDYRU RQ WKH

6

There has been some ongoing debate regarding the focus of the upcoming trial. This is
understandable considering that this action involves closely-related claims against defendants
who are themselves closely-related. As the Court stated in its Letter Opinion granting
H[SHGLWLRQ³%HFDuse of the limited time to prepare for trial, the scope of the trial will necessarily
be limited. The principal questions would seem to be whether Michael violated his fiduciary
duties owed as a director of [Shocking] and whether his conduct harmed [ShockLQJ@´Shocking,
2012 WL 165561, at *2. At that time, the Court left it to counsel to further refine the scope of
the matters to be tried on an expedited basis. Id. Comments made at oral argument on this
motion, however, made it clear that uncertainty persists. See Oral Argument ± 'HIV¶ 0RW WR
Dismiss 6, 26-27, 44. Therefore, to be clearer, only the fiduciary duty claim against Michael and
the context in which this alleged breach arose will be tried on an expedited basis. 0LFKDHO¶V
actions as a director served as the basis for expedition. The matters presented by counsel at the
expedited trial should relate to this claim. Of course, it would not be surprising if matters
properly presented at the expedited trial also relate to the other claims brought by Shocking or
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fiduciary duty claim would moot the aiding and abetting claim against the Entity
Defendants DQG GHSHQGLQJ RQ WKH &RXUW¶V IDFWXDO ILQGLQJV SRVVLEO\ PRRW WKH
tortious interference claim brought against all of the Defendants. Conversely, if
Michael is found liable on the fiduciary duty claim, the claims against the Entity
Defendants would likely proceed. It is at that point, if it is ever reached, that the
&RXUWFRXOGSURSHUO\DGGUHVVWKH'HIHQGDQWV¶PRWLRQWRGLVPLVVWKHFODLPVEURXJKW
against the Entity Defendants. Therefore, the Court will not now address the
DefendantV¶PRWLRQWRGLVPLVVWKHFODLPVDJDLQVWWKH(QWLW\'HIHQGDQWV
For the foregoing reasons, the fiduciary duty claim against Michael is
dismissed, without prejudice, to the extent it seeks his removal from the Board, but
it, otherwise, survives; and, for now, the Court declines to address the 'HIHQGDQWV¶
motion to dismiss the claims against the Entity Defendants.

the counterclaims brought individually and derivatively by Michael. When expediting an action
such as this one, some duplication of efforts is, perhaps, unavoidable.
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IT IS SO ORDERED.
Very truly yours,
/s/ John W. Noble
JWN/cap
cc: Paul D. Brown, Esquire
Register in Chancery-K

