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PARSONS, Vice Chancellor.

This is a class action brought on behalf of the common unitholders of a publiclytraded Delaware limited partnership.

In March 2011, the partnership agreed to be

acquired by an unaffiliated third party at a premium to its FRPPRQXQLWV¶WUDGLQJSULFH
The merger agreement, which governs the transaction, also provided for a separate
payment to the general partner to acquire certain partnership interests it held exclusively.
The plaintiffs allege that the amount of that payment far exceeded the economic value of
those interests. To avoid this potential conflict of interest, the board submitted the
transaction to a conflicts committee of independent directors who, relying on an
LQYHVWPHQW EDQN¶VIDLUQHVVRSLQLRQGHWHUPLQHGWKDWWKHRYHUDOOWUDQVDFWLRQZDVIDLUDQG
UHDVRQDEOH WR WKH SDUWQHUVKLS¶V FRPPRQ XQLWKROGHUV  2Q WKDW EDVLV WKH IXOO ERDUG
approved the transaction, which closed on July 1, 2011.
The plaintiffs claim that the conflicts committee was improperly constituted and
provided with incentives to approve the transaction, thus undermining its purportedly
disinterested approval.

The plaintiffs further assert that, because the conflicts

cRPPLWWHH¶VDSSURYDOSURFHVVZDVGHIHFWLYHWKHJHQHUDOSDUWQHUFHUWDLQRILWVDIILOLDWHV
and the members of the board breached the limited partnership agreement and their
fiduciary duties by approving the transaction. Additionally, the plaintiffs accuse those
same entities and individuals of authorizing materially misleading disclosures concerning
the merger agreement. For their part, the defendants emphatically deny that the conflicts
FRPPLWWHH¶V DSSURYDO ZDV GHIHFWLYH DQG WKH\ DVVHUW WKDW LQ DQ\ HYHnt, neither the
transaction nor the disclosures breached any contractual or fiduciary duty. On that basis,
WKHGHIHQGDQWVKDYHPRYHGWRGLVPLVVWKHSODLQWLIIV¶FODLPV
1

8SRQ D FDUHIXO UHYLHZ RI WKH OLPLWHG SDUWQHUVKLS DJUHHPHQW DQG WKH SDUWLHV¶
respectivHDUJXPHQWV,FRQFOXGHWKDWWKHGHIHQGDQWV¶DSSURYDORIWKHPHUJHUDJUHHPHQW
cannot constitute a breach of any contractual or fiduciary duty, regardless of whether the
FRQIOLFWFRPPLWWHH¶VDSSURYDOZDVHIIHFWLYH,DOVRILQGWKDWWKHGLVFORVXUHVDXWKRUL]ed by
the defendants are not materially misleading. The plaintiffs, therefore, cannot succeed on
their claims under any reasonably conceivable set of circumstances. Accordingly, I grant
WKHGHIHQGDQWV¶PRWLRQWRGLVPLVV
I.

BACKGROUND
A.

Parties

Plaintiffs are common unitholders of K-6HD7UDQVSRUWDWLRQ3DUWQHUV/3 ³.-6HD´
RUWKH³3DUWQHUVKLS´ 
K-Sea is a Delaware limited partnership. Before the transaction at the center of
this case, K-6HD¶V FRPPRQ XQLWV WUDGHG RQ WKH 1HZ <RUN 6WRFN ([FKDQJH XQGHU WKH
WLFNHU V\PERO ³.63´ DQG WKH 3DUWQHUVKLS¶V DIIDLUV DQG FRQGXFW RI LWV EXVLQHVV Zere
subject to the Fourth Amended and Restated Agreement of Limited Partnership (the
³/3$´ 7KHJHQHUDOSDUWQHURI.-Sea is K-6HD*HQHUDO3DUWQHU/3 ³.-6HD*3´ LWVHOI
a Delaware limited partnership controlled by its general partner, K-Sea General Partner
*3 //& ³.6*3´   .6*3 LV D 'HODZDUH OLPLWHG OLDELOLW\ FRPSDQ\  7KH IROORZLQJ
individuals were, at all relevant times, members of the board of directors of KSGP:
Anthony S. Abbate, Barry J. Alperin, James C. Baker, Timothy J. Casey, James J.
Dowling, Brian P. Friedman, Kevin S. McCarthy, Gary D. Reaves, and Frank Salerno
FROOHFWLYHO\WKH³.-6HD%RDUG´ 'LUHFWRUV$EEDWH$OSHULQDQG6DOHUQRDOVRVHUYHGRQ
2

the Conflicts Committee of the K-Sea Board. Collectively, K-Sea, K-Sea GP, KSGP, and
the individual members of the K-6HD%RDUGDUHUHIHUUHGWRKHUHLQDV³'HIHQGDQWV´
B.

Facts1

,Q HDUO\ )HEUXDU\  .LUE\ &RUSRUDWLRQ ³.LUE\´  PDGH DQ LQLWLDO SURSRVDO WR
acquire all of K-6HD¶VFRPPRQDQGSUHIHUUHGXQLWVIRUPLOOLRQ7KH.-Sea Board
UHMHFWHG .LUE\¶V RIIHU DV LQDGHTXDWH DQG DGYLVHG .LUE\ WKDW DQ\ IXWXUH RIIHUV VKRXOG
account for the incentive distribution rLJKWV ³,'5V´ KHOGE\DZKROO\-controlled affiliate
of K-Sea GP.2 Approximately one week later, Kirby made a revised offer to acquire all
of the outstanding equity interests in K-Sea and K-Sea GP, which specifically allocated
$18 million to acquiring K-6HD*3¶VLQWHUHVWLQWKH,'5V'XHWRWKH³SRVVLEOHFRQIOLFt
RILQWHUHVW´FUHDWHGE\WKHPLOOLRQSD\PHQWWR.-Sea GP, the K-Sea Board directed
WKH &RQIOLFWV &RPPLWWHH WR UHYLHZ .LUE\¶V SURSRVDO DQG WR PDNH D UHFRPPHQGDWLRQ
regarding it.3
1

Unless otherwise noted, the facts recited herein are drawn from the allegations in
3ODLQWLIIV¶ 9HULILHG &RQVROLGDWHG $PHQGHG &ODVV $FWLRQ &RPSODLQW WKH
³$PHQGHG &RPSODLQW´   7KLV UHFLWDWLRQ RI WKH IDFWV IRFXVHV RQ the allegations
pertinent to the Analysis, infra, regarding the motion to dismiss. For additional
background, the Court refers the reader to its earlier Memorandum Opinion
DGGUHVVLQJ 3ODLQWLIIV¶ PRWLRQ WR Hxpedite, In re K-6HD 7UDQVS 3¶UV /3
Unitholders Litig., 2011 WL 2520209, at *1-4 (Del. Ch. June 10, 2011)
[hereinafter K-Sea I].

2

For simplicity, I refer to the IDRs in the remainder of this Memorandum Opinion
as if they were held directly by K-Sea GP.

3

Am. Compl. ¶ 50. The Amended Complaint does not provide a citation for the
TXRWHG SKUDVH ³SRVVLEOH FRQIOLFW RI LQWHUHVW´ EXW WKH $PHQGHG 5HJLVWUDWLRQ
Statement Form S- WKH³)RUP6-´ MRLQWO\LVVXHGE\.-Sea and Kirby employs
the same phrase. See Keener Aff. Ex. 2, Form S-4, at 46. Drawing the inferences
in favor of the nonmoving party, the Court attributes the quote to Defendants.
3

8QGHU WKH /3$ WKH &RQIOLFWV &RPPLWWHH LV HPSRZHUHG WR JLYH WKHLU ³6SHFial
$SSURYDO´ WR DQ\ FRQIOLFW RI LQWHUHVW WKH\ GHHP IDLU DQG UHDVRQDEOH WR WKH 3DUWQHUVKLS
thereby immunizing the conflict from challenge by the common unitholders. The LPA,
however, also restricts membership on the Conflicts Committee to K-Sea Board members
ZKR DPRQJ RWKHU WKLQJV GR QRW KROG ³DQ\ RZQHUVKLS LQWHUHVW LQ >.-Sea or affiliated
HQWLWLHV@ RWKHU WKDQ &RPPRQ 8QLWV´4

In December 2010, shortly before merger

discussions began, the K-Sea Board granted 15,000 phantom units to each member of the
Conflicts Committee. Each phantom unit entitles its holder to one K-Sea common unit or
its cash equivalent at a prescribed, future date, but vesting occurs immediately upon a
change of control. The parties dispute whether this grant of phantom units created a
GLVTXDOLI\LQJ³RZQHUVKLSLQWHUHVWRWKHUWKDQ&RPPRQ8QLWV´IRUDQ\RQHVHUYLQJRQ
the Conflicts Committee. Other than by receipt of these phantom units, however, there is
QRDOOHJDWLRQWKDW$EEDWH$OSHULQRU6DOHUQRIDLOHGWRVDWLVI\WKH/3$¶Vrequirements for
membership on the Conflicts Committee.
The Conflicts Committee retained independent legal counsel and a financial
DGYLVRU6WLIHO1LFRODXV &R ³6WLIHO´ LQFRQQHFWLRQZLWKLWVUHYLHZRI.LUE\¶VRIIHU
$IWHUIXOOQHJRWLDWLRQV.LUE\¶Voffer comprised, among other things, the following terms:
(1) $8.15 per common unit (in cash or, at the election of the holder, roughly half in cash
and half in Kirby stock) and (2) a total of $18 million in cash for all of K-6HD*3¶V,'5V
The offer of $8.15 per common unit represented a 26% premium to the closing price of

4

Keener Aff. Ex. 3, LPA, § 1.1.
4

WKH 3DUWQHUVKLS¶V FRPPRQ XQLWV RQ 0DUFK  2011, the day before the merger was
announced. On or about March 12, 2011, Stifel opined that the consideration was fair
from a financial perspective to K-6HD¶VFRPPRQXQLWKROGHUV6WLIHO¶VRSLQLRQKRZHYHU
did not specifically address the fairness of the $18 million allocated to K-Sea GP. The
Conflicts Committee then unanimously approved the transaction (also without specific
reference to the $18 million payment) and recommended it to the full K-Sea Board.
Later on March 12, the K-Sea Board unanimously approved the transaction,
HQWHUHG LQWR D GHILQLWLYH PHUJHU DJUHHPHQW ZLWK .LUE\ WKH ³0HUJHU $JUHHPHQW´  DQG
recommended that the common unitholders vote to adopt the Merger Agreement. On
May 26, 2011, K-Sea and Kirby publicly disseminated a Form S-4, recommending that
K-Sea unitholders adopt the Merger Agreement. The Form S-4 provides well over 100
pages of disclosures including, among other things, the Merger Agreement itself, a
VXPPDU\ RI WKH QHJRWLDWLRQ SURFHVV DQG 6WLIHO¶V IDLUQHVV RSLQLRQ ULVN IDFWRUV RI WKH
Merger Agreement, and selected financial information regarding both K-Sea and Kirby.
On July 1, 2011, after Plaintiffs had filed the operative Amended Complaint, the
transaction closed and all outstanding K-Sea common units were cancelled and delisted
from the New York Stock Exchange.5
C.

Procedural History

Plaintiffs filed their original complaint on March 21, 2011, and I granted two
orders of consolidation on April 13 and May 5, 2011. Plaintiffs then filed their Verified

5

K-Sea Transportation Partners L.P., Current Report (Form 8-K) (July 1, 2011).
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Consolidated Class Action Complaint and a motion to expedite on May 23. Defendants
ILOHGWKHSHQGLQJPRWLRQWRGLVPLVVRQ-XQH,GHQLHG3ODLQWLIIV¶PRWLRQWR expedite in a
Memorandum Opinion issued on June 10, K-Sea I.

After Plaintiffs amended their

FRPSODLQW RQ -XQH  WKH SDUWLHV EULHIHG 'HIHQGDQWV¶ PRWLRQ WR GLVPLVV  7KH &RXUW
heard argument on that motion on October 26, 2011.
After careful review of the briefing, argument transcript, and relevant agreements,
I reached a preliminary conclusion that the motion to dismiss should be granted. As to
WKUHHRIWKH$PHQGHG&RPSODLQW¶VIRXUFRXQWVKRZHYHUWKDWFRQFOXVLRQGHSHQGHGRQDQ
interpretation of the LPA that was neither argued nor briefed by the parties. To minimize
the risk of any misapprehension of the applicable facts or law, I advised the parties by
letter of my interpretation of the LPA and invited additional briefing regarding it. The
parties submitted supplemental opening and reply briefs on February 14 and 21, 2012.
7KLV0HPRUDQGXP2SLQLRQFRQVWLWXWHVP\GHFLVLRQRQ'HIHQGDQWV¶PRWLRQ
D.

3DUWLHV¶&RQWHQWLRQV

3ODLQWLIIV¶ $PHQGHG &RPSODLQW FRQVLVWV RI IRXU FRXQWV  &RXQW , DFFXVHV WKH
Conflicts Committee members of breaching their fiduciary duties of care and loyalty by
approving the Merger Agreement without specifically evaluating the fairness or
reasonableness of the $18 million payment for the IDRs held by K-Sea GP. Count II
alleges that K-Sea GP, KSGP, and the K-Sea Board also breached the LPA by approving
the Merger Agreement without evaluating the fairness of the $18 million payment. Count
III avers that K-Sea GP, KSGP, and the K-Sea Board breached the LPA by approving the
Merger Agreement in reliance on the purported, but ineffective, Special Approval of a
6

Conflicts Committee comprised of members who improperly held phantom units. Lastly,
Count IV asserts that the Form S-4 is materially misleading and, therefore, that K-Sea
GP, KSGP, and the K-Sea Board breached their fiduciary duty of disclosure by
authorizing it. In terms of relief, because the challenged merger has closed, Plaintiffs
seek only money damages.6
Defendants contend that all four Counts fail to state a claim. Initially, before
learning of my tentative interpretation of the LPA, Defendants argued that the grant of
phantom units did not render the Conflicts Committee improperly constituted and that the
LPA required the Conflicts Committee to consider only the Merger Agreement overall,
not any particular portion of it. Thus, according to Defendants, the Merger Agreement
received valid Special Approval. If that Special Approval is valid, the LPA expressly
precludes holding any Defendant liable for approving the Merger Agreement, and Counts
I, II, and III must be dismissed. As to Count IV, Defendants assert that the LPA waives

6

The Amended Complaint includes requests for, among other things, both money
damages and rescission. Am. Compl. at 26. In support of their motion to dismiss,
KRZHYHU'HIHQGDQWVDVVHUWHGUHSHDWHGO\WKDW3ODLQWLIIV¶RQO\UHPDLQLQJFODLPVDUH
for money damages. See, e.g., K-6HD'HIV¶2S%U- DUJXLQJ'HIHQGDQWV¶
only duty when approving the Merger Agreement was to act in good faith by
operation of Section 7.8(a) of the LPA, which Section pertains exclusively to
claims for money damages); K-Sea DHIV¶5HSO\%U DUJXLQJPRQH\GDPDJHV
are unavailable to remedy a post-closing disclosure claim and, therefore, Plaintiffs
FDQQRWVWDWHDGLVFORVXUHFODLP 2FW+U¶J7U- ³>W@KDW¶VOHIWKHUHLQ
the case at this point, procedurally, are moQH\GDPDJHVFODLPV´ $WQRSRLQWGLG
3ODLQWLIIV WDNH LVVXH ZLWK 'HIHQGDQWV¶ DVVHUWLRQV WKDW 3ODLQWLIIV¶ RQO\ UHPDLQLQJ
claims are for money damages. Therefore, Plaintiffs have waived any request for
rescissionary relief. See (PHUDOG3¶UVY%HUOLQ, 2003 WL 21003437, at *43 (Del.
Ch. Apr. 28, 2003) (holding a party waives unaddressed arguments), DII¶G, 840
A.2d 641 (Del. 2003).
7

the traditional duty of disclosure and that, in any event, the Form S-4 is not materially
misleading.
In preliminarily concluding that certain counts should be dismissed, I did not rely
at all on the Special Approval process. Rather, I interpreted the LPA as prescribing an
express and distinct set of procedures for approval of mergers, the challenged transaction
in this case. Although the general provisions related to approval of conflicts of interest, if
utilized properly, could shield Defendants from liability related to a merger transaction, I
tentatively concluded WKDW 'HIHQGDQWV¶ RQO\ obligations with respect to the Merger
Agreement were to comply with the express merger approval provisions of the LPA. In
this sense, I construed the Special Approval provisions as affording a permissive safe
harbor but not imposing any mandatory duties pertinent to this case. Accordingly, I
asked the parties to addUHVV ZKHWKHU 'HIHQGDQWV¶ FRPSOLDQFH ZLWK WKH PHUJHU DSSURYDO
provisions of the LPA would render Special Approval unnecessary.
Defendants generally subscribe to this theory, noting that management review of
potential conflicts of interest is not necessary to protect the common unitholders where,
as is the case in mergers but not ordinary business transactions, a majority of those
unitholders must vote to approve the transaction.

Plaintiffs do not dispute the

applicability of the express merger provisions of the LPA to this case; rather, they argue
that the conflict of interest provision is mandatory regardless of the type of transaction
that creates the conflict. That is, because the challenged transaction here involves both a
merger and a conflict of intHUHVW3ODLQWLIIVFRQWHQGWKDWWKH/3$¶VSURYLVLRQVUHJDUGLQJ
both mergers and conflicts of interest apply.
8

II.

ANALYSIS

Pursuant to Court of Chancery Rule 12(b)(6), this Court may grant a motion to
dismiss for failure to state a claim if a complaint does not assert sufficient facts that, if
proven, would entitle the plaintiff to relief. When considering such a motion, the Court
must
accept all well-pleaded factual allegations in the Complaint as
WUXHDFFHSWHYHQYDJXHDOOHJDWLRQVLQWKH&RPSODLQWDV³ZHOOplHDGHG´ LI WKH\ SURYLGH WKH GHIHQGDQW QRWLFH RI WKH FODLP
draw all reasonable inferences in favor of the plaintiff, and
deny the motion unless the plaintiff could not recover under
any reasonably conceivable set of circumstances susceptible
of proof.7
The &RXUW KRZHYHU QHHG QRW ³DFFHSW FRQFOXVRU\ DOOHJDWLRQV XQVXSSRUWHG E\ VSHFLILF
facts or . . . draw unreasonable inferences in favor of the non-PRYLQJ SDUW\´8
$GGLWLRQDOO\³WKH&RXUWPD\FRQVLGHUGRFXPHQWVERWKLQWHJUDOWRDQGLQFRUSRUDWHGLQWR
the compODLQW´ZKHQGHFLGLQJDPRWLRQWRGLVPLVV9 On that basis, I have considered both
the LPA and Form S-LQHYDOXDWLQJ'HIHQGDQWV¶PRWLRQ

7

Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Hldgs. LLC, 27 A.3d 531, 536
(Del. 2011).

8

Price v. E.I. duPont de Nemours & Co., Inc., 26 A.3d 162, 166 (Del. 2011) (citing
Clinton v. Enter. Rent-A-Car Co., 977 A.2d 892, 895 (Del. 2009)).

9

LeCrenier v. Cent. Oil Asphalt Corp., 2010 WL 5449838, at *3 n.32 (Del. Ch.
Dec. 22, 2010) (citing Orman v. Cullman, 794 A.2d 5, 15-16 (Del. Ch. 2002)).
9

A.

Contractual Standard of Review Established by the LPA

As noted in K-Sea I ³OLPLWHG SDUWQHUVKLS DJUHHPHQWV DUH WR EH construed in
DFFRUGDQFH ZLWK WKHLU OLWHUDO WHUPV´10 DQG ³>R@QO\ µLI WKH SDUWQHUV KDYH QRW H[SUHVVO\
made provisions in their partnership agreement . . . will [a court] look for guidance from
the statutory default rules, traditional notions of fiduciary duties, or other extrinsic
HYLGHQFH¶´11

Furthermore, although a general partner and its affiliates may owe

fiduciary duties to a partnership,12 ³D OLPLWHG SDUWQHUVKLS DJUHHPHQW FDQ µHVWDEOLVK>@ D
contractual standard of review that supplants fiduciary duty anDO\VLV¶´13 Indeed, the
Delaware Revised Uniform Limited Partnership Act provides that a limited partnership
agreement may expand, restrict, or eliminate any duty, other than the implied contractual
covenant of good faith and fair dealing, a person may owe to a limited partnership and
WKH SDUWQHUVKLS¶V OLPLWHG SDUWQHUV14 $FFRUGLQJO\ WKH &RXUW¶V ILUVW WDVN LV WR GHWHUPLQH
the nature of any duty that is owed under the LPA.
The LPA prescribes a number of duties applicable to various circumstances. As a
general matter, however, the only remedy Plaintiffs now seek is money damages. In that
10

K-Sea I, 2011 WL 2520209, at *8 (citing ,Q UH 1DQWXFNHW ,V $VVRFV 3¶VKLS
Unitholders Litig., 810 A.2d 351, 361 (Del. Ch. 2002)).

11

Id. (third alteration in original) (quoting In re LJM2 Co-Inv., L.P., 866 A.2d 762,
777 (Del. Ch. 2004)).

12

Brinckerhoff v. Enbridge Energy Co., 2011 WL 4599654, at *7 (Del. Ch. Sept. 30,
2011) [hereinafter Enbridge Energy].

13

K-Sea I, 2011 WL 2520209, at *8 (alteration in original) (quoting Lonergan v.
EPE Hldgs. LLC, 5 A.3d 1008, 1020 (Del. Ch. 2010)).

14

6 Del. C. § 17-1101(d).
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UHJDUG6HFWLRQ D RIWKH/3$SURYLGHV³1RWZLWKVWDQGLQJDQ\WKLQJWRWKHFRQWUDU\VHW
forth in this Agreement, no Indemnitee shall be liable for monetary damages to the
Partnership [or] the Limited Partners . . . for losses sustained or liabilities incurred as a
UHVXOW RI DQ\ DFW RU RPLVVLRQ LI VXFK ,QGHPQLWHH DFWHG LQ JRRG IDLWK´  7KH WHUP
³,QGHPQLWHH´ LV GHILQHG LQ 6HFWLRQ  WR LQFOXGH .-Sea GP, KSGP, and the individual
members of the K-Sea Board. Thus, even if K-Sea GP, KSGP, or any member of the KSea Board breached the LPA or any default fiduciary duty, that breach can support a
claim for money damages only if Plaintiffs also allege that the breach resulted from
actions that were not taken in good faith. As to good faith, Section 7.10(b) further
provides:
[K-Sea GP] may consult with . . . investment bankers and
other consultants and advisers selected by it, and any act
taken or omitted to be taken in reliance upon the opinion . . .
of such Persons as to matters that [K-Sea GP] reasonably
EHOLHYHV WR EH ZLWKLQ VXFK 3HUVRQ¶V SURIHVVLRQDO RU H[SHUW
competence shall be conclusively presumed to have been
done or omitted in good faith and in accordance with such
opinion.
By its express terms, however, Section 7.10(b) applies only to K-Sea GP; no other
Defendant is entitled to its conclusive presumption.15
Taken together, the above provisions of the LPA establish the following
contractual standard of review: K-Sea GP, KSGP, and the members of the K-Sea Board
may be liable for money damages for a breach of the LPA, or of any default fiduciary

15

See Enbridge Energy, 2011 WL 4599654, at *9 (consistently interpreting
substantially similar language).
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duty not eliminated by the LPA, only if that breach resulted from an act or omission done
in bad faith,16 and K-Sea GP is conclusively presumed to have acted in good faith if it
relied on an expert it reasonably believed to be competent to render an opinion on the
SDUWLFXODU PDWWHU  +HQFH WR VXUYLYH 'HIHQGDQWV¶ PRWLRQV WR GLVPLVV 3ODLQWLIIV PXVW
plead facts that, if true, show that Defendants both (1) breached the LPA or a fiduciary
duty and (2), in doing so, acted in bad faith. With this standard in mind, I now turn to
3ODLQWLIIV¶SDUWLFXODUFODLPVRIFRQWUDFWXDODQGILGXFLDU\EUHDFKHV
B.
1.

Counts I, II & III

Contractual and fiduciary duties

Counts I, II, and III of the Amended Complaint allege that K-Sea GP, KSGP, and
the K-Sea Board breached various contractual and fiduciary duties by approving the
0HUJHU$JUHHPHQW &RQVLVWHQWZLWKWKH SULQFLSOHVUHFLWHGDERYHWKHUHIRUHWKH&RXUW¶V
analysis must begin with any express provisions in the LPA regarding approval of
mergers.
Article 14 of the LPA expressly permits, and prescribes the procedures for, the
Partnership to enter into merger agreements. In general, approval of a merger requires,
first, consent by K-Sea GP and, second, an affirmative vote by a majority of the holders
of K-Sea common units.17 As to K-6HD *3¶V FRQVHQW 6HFWLRQ  SURYLGHV WKDW DQ\
16

See Amirsaleh v. Bd. of Trade of City of New York, Inc., 2009 WL 3756700, at *5
'HO&K1RY  ³>7@KHUHLV QRPHDQLQJIXOGLIIHUHQFHEHWZHHQµDODFNRI
JRRG IDLWK¶ DQG µEDG IDLWK¶  $FFRUGLQJO\ WR SURYH D EUHDFK RI WKH LPSOLHG
FRYHQDQWSODLQWLIIPXVWGHPRQVWUDWHWKDWGHIHQGDQWVDFWHGLQµEDGIDLWK¶´ 

17

LPA §§ 14.2, 14.3. More specifically, Section 14.3(b) UHTXLUHV ³WKH DIILUPDWLYH
YRWHRUFRQVHQWRIWKHKROGHUVRID8QLW0DMRULW\´ZKLFKLVGHILQHGE\VHFWLRQ
12

SURVSHFWLYH PHUJHU ³UHTXLUHV WKH SULRU DSSURYDO RI >.-Sea GP]. If [K-Sea GP] shall
determine, in the exercise of its discretion, to consent to the merger or consolidation, [K6HD*3@VKDOODSSURYHWKH0HUJHU$JUHHPHQW´18 Furthermore, Section 7.9(b) states:
Whenever this Agreement . . . provides that [K-Sea GP] is
permitted or UHTXLUHG WR PDNH D GHFLVLRQ L  LQ LWV ³VROH
GLVFUHWLRQ´RU³GLVFUHWLRQ´>.-Sea GP] shall be entitled to
consider only such interests and factors as it desires and shall
have no duty or obligation to give any consideration to any
interest of, or factors affecting, the Partnership [or] any
Limited Partner [and] (ii) it may make such decision in its
sole discretion (regardless of whether there is a reference to
³VROHGLVFUHWLRQ´RU³GLVFUHWLRQ´ 
Regarding the requirement that any merger receive the affirmative vote of the majority of
the holders of K-Sea common units, there is no dispute that the merger received such a
vote. Moreover, Plaintiffs do not allege that any Defendant qua unitholder breached any
contractual or fiduciary obligation to K-Sea.
The LPA, therefore, establishes only one contractual duty applicable to
'HIHQGDQWV¶ FRQVHQW WR WKH 0HUJHU $JUHHPHQW .-Sea GP must exercise its discretion.
Furthermore, Sections 14.2 and 7.9(b) grant K-Sea GP the authority to consider whatever
interests and factors it chooses and expressly eliminates a duty to consider any specific
interest or factor when determining whether to consent to a merger.

There is no

contractual requirement that the Merger Agreement be fair and reasonable to, or that K-

DV³DPDMRULW\RIWKH2XWVWDQGLQJ&RPPRQ8QLWV LQFOXGLQJWKHRXWVWDQGLQJ6HULHV
A Preferred Units on an as-FRQYHUWHGEDVLV ´
18

LPA § 14.2 (emphasis added).
13

Sea GP even consider, the interests of any particular Limited Partner.19 As a practical
PDWWHU KRZHYHU WKLV VHHPLQJO\ PLQLPDO VWDQGDUG LV FDELQHG E\ 6HFWLRQ ¶V
prescription that K-6HD*3³XSRQLWVDSSURYDORI>D@0HUJHU$JUHHPHQWVKDOOGLUHFWWKDW
thH0HUJHU$JUHHPHQWEHVXEPLWWHGWRDYRWHRIWKH/LPLWHG3DUWQHUV´ZKRDUHIUHHWR
vote against any prospective merger they deem contrary to their interests.
Having determined that, for purposes of Counts I, II, and III, the LPA requires
only that K-Sea GP exercise discretion in consenting to a merger, the next question is
whether that contractual duty is constrained by any other default statutory or fiduciary
duty. As to that question, Section 7.10(d) provides:
Any standard of care and duty imposed by this Agreement or
under [6 Del. C. §§ 17-101 to 17-1111] or any applicable law,
rule or regulation shall be modified, waived or limited, to the
extent permitted by law, as required to permit [K-Sea GP] to
act under this Agreement . . . and to make any decision
pursuant to the authority prescribed in this Agreement, so
long as such action is reasonably believed by [K-Sea GP] to
be in, or not inconsistent with, the best interests of the
Partnership.
Because traditional fiduciary duties would impede K-6HD *3¶V Fontractual authority to
consent to mergers in its sole discretion, Section 7.10(d) operates to waive, restrict, or
eliminate those duties.
however.
19

Section 7.10(d) does not waive fiduciary duties altogether,

Instead, it substitutes a different, more narrow duty: K-Sea GP may not

See Gelfman v. Weeden Investors, L.P., 792 A.2d 977, 986 (Del. Ch. 2001)
KROGLQJ³RWKHUFRQWUDFWXDOVWDQGDUGVJLYHZD\DQGDUHRIQRIRUFHDQGHIIHFW
ZKHQWKH$JUHHPHQWVXEMHFWVFHUWDLQDFWLRQRIWKH*HQHUDO3DUWQHUWRDQµH[SUHVV¶
VROHDQGFRPSOHWHGLVFUHWLRQVWDQGDUG´ Sonet v. Timber Co., 722 A.2d 319, 32627 (Del. Ch. 1998) [hereinafter Sonet I@ KROGLQJOLPLWHGSDUWQHUVKLSDJUHHPHQW¶V
express conferral of discretion precludes traditional fiduciary duties).
14

exercise its discretion in a manner inconsistent with the best interests of the Partnership
DV D ZKROH  7KLV QDUURZHU GXW\ HVVHQWLDOO\ FRPSRUWV ZLWK 6HFWLRQ  D ¶V
indemnification provision. For liability to attach, that proviVLRQUHTXLUHV³a showing that
[K-Sea GP] . . . acted in bad faith (i.e., that the General Partner believed that its actions
did not advance a proper Partnership purpose).´20
Taken together, Sections 14.2, 7.9(b), and 7.10(d) establish a contractual standard
of review regarding approval of mergers under which K-Sea GP enjoys broad discretion
to consider whatever factors it chooses and, provided that K-6HD *3¶V FRQVHQW WR DQ\
merger is not in bad faith, waives all other contractual, legal, and fiduciary duties. Thus,
WKHRQO\ZD\IRU3ODLQWLIIVWRVWDWHDFODLPSUHGLFDWHGRQDQ\'HIHQGDQW¶VDSSURYDORIWKH
Merger Agreement is to show that K-Sea GP, the only Defendant with any duty related to
approval of merger agreements, acted in bad faith.

20

Gelfman, 792 A.2d at 987 (interpreting similar contractual language).
)XUWKHUPRUHWKH/3$FDQQRW³eliminate the implied contractual covenant of good
faith and fair dealing.´ 6 Del. C. § 17-1101(d). ³:KHQ D FRQWUDFW FRQIHUV
discretion on one party, the implied covenant requires that the discretion be used
UHDVRQDEO\DQGLQJRRGIDLWK´ Airborn Health, Inc. v. Squid Soap, L.P., 984 A.2d
126, 146-47 (Del. Ch. 2009) (footnote omitted); accord Nemec v. Shrader, 991
$G   'HO   7KH LPSOLHG FRYHQDQW ³µUHTXLUHV a party in a
contractual relationship to refrain from arbitrary or unreasonable conduct which
has the effect of preventing the other party to the contract from receiving the fruits
RIWKHEDUJDLQ¶´ TXRWLQJNemec v. Shrader, 2009 WL 1204346, at *5 (Del. Ch.
Apr. 30, 2009))). The effect of the implied covenant, therefore, is coextensive
ZLWK WKH /3$¶V FRQWUDFWXDO UHTXLUHPHQW WKDW .-Sea GP exercise its discretion in
good faith.
15

2.

The Special Approval process

The Special Approval process to which the parties initially dedicated the majority
of their argument is referred to in Section 7.9(a) of the LPA. It provides, in pertinent
part, as follows:
Unless otherwise expressly provided in this Agreement, . . .
whenever a potential conflict of interest exists between
[K-Sea GP], on the one hand, and the Partnership [or any
Limited Partner, among others], on the other, any resolution
or course of action by [K-Sea GP] or its Affiliates in respect
of such conflict of interest shall be permitted and deemed
approved by all Partners, and shall not constitute a breach of
this Agreement . . . or of any duty stated or implied by law or
equity, if the resolution or course of action is, or by operation
of this Agreement is deemed to be, fair and reasonable to the
Partnership. . . . Any conflict of interest and any resolution of
such conflict of interest shall be conclusively deemed fair and
reasonable to the Partnership if such conflict of interest or
resolution is (i) approved by Special Approval . . . .
$V 3ODLQWLIIV FRUUHFWO\ REVHUYH 6HFWLRQ  D  DSSOLHV ³whenever a potential conflict of
interest exists´ 'UDZLQJDOOLQIHUHQFHVLQ3ODLQWLIIV¶IDYRUWKH0HUJHU$JUHHPHQWSRVHG
a conflict of interest to K-Sea GP because the consideration included $18 million
allocated only to K-Sea GP and not shared with any common unitholder.

Thus,

notwithstanding the generality of the merger approval procedures contained in Article 14,
Section 7.9(a) arguably still applies to the Merger Agreement.
Plaintiffs are incorrect, however, that Section 7.9(a) requires that the Merger
$JUHHPHQWEH³IDLUDQGUHDVRQDEOHWRWKH3DUWQHUVKLS´(VVHQWLDOO\WKHVHFWLRQLVGUDIWHG
as a logical syllogism. The first sentence is the major premise: if resolution of a conflict
of interest is fair and reasonable to the Partnership, there is no breach of the LPA or

16

fiduciary duty.

The second sentence in the block quote above provides the minor

premise: if resolution of a conflict of interest receives Special Approval, it is fair and
reasonable to the Partnership. Therefore, the conclusion is a permissive safe harbor: if
there is Special Approval, there is no breach of the LPA or fiduciary duty. Furthermore,
in contrast to other types of transactions that the LPA commits to K-6HD*3¶VXQLODWHUDO
DSSURYDO QRWKLQJ LQ $UWLFOH  UHTXLUHV WKDW WKH 0HUJHU $JUHHPHQW EH ³IDLU DQG
UHDVRQDEOH´ LQ WKH ILUVW SODFH21

7KDW LV WKH IODZ LQ 3ODLQWLIIV¶ DUJXPHQW LV WKDW LW

incorrectly assumes the truth of tKHPDMRUSUHPLVH¶VLQYHUVH²i.e.³LIWKHUHVROXWLRQRIWKH
conflict of interest is not fair and reasonable to the Partnership, there is a breach of the
/3$ RU ILGXFLDU\ GXW\´  1RWhing in Section 7.9(a) or Article 14 stands for that
proposition. Rather, the existence of a right to veto the Merger Agreement via the
XQLWKROGHU IUDQFKLVH ³FRQILUPV WKDW WR WKH H[WHQW WKDW XQLWKROGHUV DUH XQKDSS\ ZLWK WKH
SURSRVHGWHUPVRIWKHPHUJHUWKHLUUHPHG\LVWKHEDOORWER[QRWWKHFRXUWKRXVH´22
21

This fact distinguishes cases that gave primacy to special approval such as
Enbridge Energy and Gerber v. Enterprise Products Holdings, LLC, 2012 WL
34442 (Del. Ch. Jan. 6, 2012). In those cases, the plaintiffs challenged sales of
partnership assets to affiliates of the general partner, and the limited partnership
agreements expressly required that any such transaction be fair and reasonable to
the partnership. Enbridge Energy, 2011 WL 4599654, at *8; Gerber, 2012 WL
34442, at *10 n.41. To meet that requirement in Enbridge Energy and Gerber, the
defendant general partners sought to demonstrate that they qualified for the
conclusive presumption of fairness provided by the special approval process of the
relevant partnership agreements. Gerber, 2012 WL 34442, at *11. In this case,
although Section 7.6(d) of the LPA similarly imposed a requirement that
transactions with an affiliate of K-Sea GP be fair and reasonable to the
Partnership, the LPA imposed no such restriction on approval of the Merger
Agreement with Kirby, an unaffiliated third party.

22

Sonet I, 722 A.2d at 326.
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Thus, although SSHFLDO $SSURYDO FRXOG LPPXQL]H 'HIHQGDQWV¶ DSSURYDO RI WKH
Merger Agreement by raising a conclusive presumption that no Defendant breached the
LPA or any fiduciary duty, 23 a failure to utilize effectively that safe harbor does not mean
that liability automatically follows. Put differently, failure to qualify for a safe harbor
does not mean that the challenged conduct is improper. Rather, such a failure requires
Defendants to satisfy the otherwise controlling standard of review. In this case, that
standard is whether K-Sea GP exercised its discretion in good faith. Accordingly, if I
determine that Plaintiffs have not identified any reasonably conceivable set of
circumstances susceptible of proof that would support a finding that K-Sea GP failed to
exercise its discretion in good faith when it approved the Merger Agreement, I need not
reach the issues of whether the Special Approval process was flawed because of the grant
of phantom units or the failure to consider specifically the fairness of the $18 million
payment.
3.

Did K-Sea GP approve the Merger Agreement in good faith?

Returning to the otherwise controlling standard of whether K-Sea GP approved the
Merger Agreement in good faith, the well-pleaded allegations of the Amended Complaint
23

%\UHIHUULQJWR³any resolution or course of action by [K-Sea GP] or its Affiliates´
Section 7.9(a) potentially provides a safe harbor to each Defendant. Section 1.1
GHILQHVµ³$IILOLDWH¶ [to] mean[], with respect to any Person, any other Person that
directly or indirectly through one or more intermediaries controls . . . the Person in
questLRQ  $V XVHG KHUHLQ WKH WHUP µcontrol¶ means the possession, direct or
indirect, of the power to direct or cause the direction of the management and
policies of a Person . . ´ KSGP and the members of the K-Sea Board (indirectly
through KSGP) possess the power to direct the management and policies of K-Sea
GP and, thus, are Affiliates of K-Sea GP for purposes of the LPA. See also
Gerber, 2012 WL 34442, at *9 (consistently interpreting identical language).
18

conceivably could support a reasonable inference that K-Sea GP approved the Merger
Agreement only after exploiting its position as general partner to extract personal benefits
for itself and its affiliates. According to the Amended Complaint, the K-Sea Board
caused K-Sea GP to refuse to consent to any transaction until Kirby offered a separate
payment of $18 million for K-6HD *3¶V ,'5V24 Those IDRs allegedly may have been
worth as little as $100,000.25 As further evidence of bad faith, Plaintiffs aver that the KSea Board incentivized the otherwise independent members of the Conflicts Committee
to approve the Merger Agreement by granting on the eve of negotiations phantom units,
which would vest upon a change of control.26 Together, these allegations could support
an inference that K-6HD*3XQUHDVRQDEO\H[SORLWHGWKH/3$¶VOLPLWHGGXWLHVWRH[WUDFWD
personal gain that did not advance a proper Partnership purpose and, thus, failed to act in
good faith.27
Section 7.10(b) of the LPA, however, directly addresses good faith. As mentioned
above, Section 7.10(b) entitles K-Sea GP to a conclusive presumption of good faith
whenever it acts in reliance on an expert opinion as to matters it reasonably believes to be
ZLWKLQ WKH H[SHUW¶V SURIHVVLRQDO FRPSHWHQFH  ,Q WKLV FDVH 3ODLQWLIIV allege that the
Conflicts Committee relied on a fairness opinion provided by Stifel.28 There is no
24

Am. Compl. ¶¶ 47-49.

25

Id. ¶ 63.

26

Id. ¶¶ 72-75.

27

See Gelfman, 792 A.2d at 987.

28

Am. Compl. ¶ 55.
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DOOHJDWLRQ WKDW WKH IDLUQHVV RSLQLRQ ZDV RXWVLGH 6WLIHO¶V SURIHVVLRQDO FRPSHWHQFH  7KH
Conflicts Committee admittedly is not K-6HD *3  1HYHUWKHOHVV ³LW ZRuld be
unreasonable, even on a motion to dismiss, for the Court to infer that although an
independent subset of the Board relied upon a fairness opinion, the entity that the Board
PDQDJHVGLGQRWUHO\ XSRQWKDW RSLQLRQ´29 That is, the only reasonable inference from
the allegations of the Amended Complaint is that K-6HD*3UHOLHGRQDTXDOLILHGH[SHUW¶V
opinion. Therefore, Section 7.10(b) provides K-Sea GP with a conclusive presumption
that it acted in good faith in exercising its discretion to approve the Merger Agreement.
That conclusive presumption of good faith satisfies the substitute duty imposed by
Sections 7.8(a) and 7.10(d) of the LPA, i.e., the requirement that K-Sea GP exercise its
discretion in good faith. The only remaining issue is whether thH /3$¶V FRQFOXVLYH
presumption of good faith also satisfies the implied covenant of good faith and fair
dealing.
4.

The implied covenant

Earlier this year, in a case dealing with a limited partnership agreement nearly
identical to the LPA, Vice Chancellor Noble directly addressed whether a plaintiff can

29

Gerber, 2012 WL 34442, at *12. Here, the Conflicts Committee comprises a
subset of the K-Sea Board, which manages KSGP, and KSGP ultimately manages
K-Sea GP. Thus, in comparison to Gerber, the Court would have to assume that
an additional entity relied on the relevant fairness opinion. That distinction,
KRZHYHULVLPPDWHULDO$V3ODLQWLIIVDOOHJH³>.-Sea GP] acts as a pass-through
HQWLW\ DQG LV FRQWUROOHG E\ LWV JHQHUDO SDUWQHU >.6*3@´  $P &RPSO  
Therefore, despite the presence of an additional pass-through entity, the
management and control structure of K-Sea is identical for all intents and purposes
to that of the limited partnership at issue in Gerber.
20

³SOHDG WKDW D GHIHQGDQW EUHDFKHG WKH LPSOLHG FRYHQDQW ZKHQ WKH GHIHQGDQW LV
FRQFOXVLYHO\ SUHVXPHG E\ WKH WHUPV RI D FRQWUDFW WR KDYH DFWHG LQ JRRG IDLWK"´30
Answering in the negative, Vice Chancellor Noble held,
Under the plain terms of the LPA, if Section 7.10(b) applies
to an action taken by [the general partner], then [the general
partner] is protected from any claims asserting that the action
was taken other than in good faith. That would include good
faith claims arising under the duty of loyalty, the implied
covenant, and any other doctrine. In contrast to Section
 E ¶V EURDG SURQRXQFHPHQW RXU 6XSUHPH &RXUW KDV
determined that the implied covenant . . . is a gap-filler, and
PD\ QRW EH XVHG WR ³LQIHr language that contradicts a clear
H[HUFLVH RI DQ H[SUHVV FRQWUDFWXDO ULJKW´  0RUHRYHU RXU
6XSUHPH &RXUW KDV UHSHDWHGO\ VWDWHG WKDW ³RQH JHQHUDOO\
cannot base a claim for breach of the implied covenant on
FRQGXFWDXWKRUL]HGE\WKHDJUHHPHQW´
The drafters of the LPA foresaw that claims against
[the general partner] asserting a failure to act in good faith
could arise in a number of circumstances. The drafters
decided that none of those claims could be asserted if [the
general partner] acted in reliance upon the opinion of an
H[SHUW8QGHUWKH/3$>WKHJHQHUDOSDUWQHU@KDVDQ³H[SUHVV
FRQWUDFWXDOULJKW´WRUHO\XSRQWKHRSLQLRQRIDQH[SHUW
7KH &RXUW PD\ QRW ³LQIHU ODQJXDJH WKDW FRQWUDGLFWV D FOHDU
H[HUFLVH´RIWKDWULJKW31
I concur with that analysis.

Indeed, it arguably may serve to protect unaffiliated

unitholders of Delaware limited partnerships. On its own, Section 14.2 endows K-Sea
GP with unfettered discretion to consent to a merger and submit it for unitholder
approval. Section 7.10(b), however, incentivized K-Sea GP to obtain a fairness opinion
30

Gerber, 2012 WL 34442, at *12.

31

Id. at *12-13 (footnote omitted) (quoting Nemec v. Shrader, 991 A.2d 1120, 112526, 1127 (Del. 2010)).
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and rely upon it in connection with its approval of the merger. Presumably, the general
SDUWQHU¶V UHOLDQFH RQ D IDLUQHVV RSLQLRQ ZRXOG EHQHILW .-6HD¶V XQDIILOLDWHG XQLWKROGHUV
even though the LPA does not require such an opinion.
In sum, Section 14.2 directly addresses prospective mergers and provides K-Sea
GP with sole discretion to determine whether to consent to any proposed merger
agreement. The only limitations on K-6HD *3¶V GLVFUHWLRn are an express and implied
requirement that it exercise its discretion in good faith. Because it relied on the fairness
opinion of an investment banker, K-Sea GP is conclusively presumed to have acted in
good faith. Moreover, K-Sea GP is the only Defendant with any contractual or default
duty in connection with approval of the Merger Agreement. Having determined that
K-Sea GP is conclusively presumed to have complied with that duty in good faith, I
cannot conceive a set of circumstances under which Plaintiffs could prove that any
Defendant breached a duty by approving the Merger Agreement. Therefore, I dismiss
Counts I, II, and III of the Amended Complaint.
C.

Count IV

Count IV claims that Defendants breached the fiduciary duty of disclosure by
disseminating materially misleading information in the Form S-4 in connection with the
FRPPRQ XQLWKROGHUV¶ YRWH RQ WKH 0HUJHU $JUHHPHQW  ³>,@Q WKH OLPLWHG SDUWQHUVKLS
context, absent contractual modification, a general partner owes fiduciary duties that

22

include D µGXW\ RI IXOO GLVFORVXUH¶´32 I determined in K-Sea I that Section 14.3 of the
/3$ZDLYHGWKHWUDGLWLRQDOGXW\RIGLVFORVXUHDQGHYHQLILWKDGQRWWKDW³3ODLQWLIIVKDYH
not shown that either of the disclosures about which they complain was misleading´33
Plaintiffs now effectively request that I reconsider whether the plain language of the LPA
reflects a clear intent to preempt fiduciary principles related to disclosures. 34

Such

reconsideration is not necessary, however, because I still conclude that the allegedly
misleading disclosures cannot support a disclosure claim under any reasonably
conceivable set of circumstances.
Assuming Section 14.3 of the LPA does not modify the traditional duty of
GLVFORVXUH 'HIHQGDQWV¶ GXW\ RI GLVFORVXUH ZRXOG EH FRPPHnsurate with the duty
corporate directors owe to shareholders.35 Thus, Defendants would have been required to
disclose fully and fairly all material information within their control when they submitted
the Merger Agreement to a vote of the Limited Partners.36 ³$IDFWLVPDWHULDOLI L WKHUH
is a substantial likelihood that a reasonable [partner] would consider it important in
deciding how to vote; (ii) [it] would have assumed actual significance in the deliberations
32

Lonergan v. EPE Hldgs. LLC, 5 A.3d 1008, 1023-24 (Del. Ch. 2010) (emphasis
added) (quoting Sussex Life Care Assocs. v. Strickler, 1988 WL 156833, at *4
(Del. Ch. June 13, 1989)).

33

K-Sea I, 2011 WL 2520209, at *8-9.

34

See 3OV¶$QV%U-22.

35

See Sonet v. Plum Creek Timber Co., 1999 WL 160174, at *6 (Del. Ch. Mar. 18,
1999) [hereinafter Sonet II].

36

See Stroud v. Grace, 606 A.2d 75, 84 (Del. 1992); Sonet II, 1999 WL 160174, at
*6 (applying the Stroud standard to limited partnerships).
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of the reasonable [partner]; or (iii) it would have VLJQLILFDQWO\DOWHUHGWKHµtotal mix¶ of
LQIRUPDWLRQPDGHDYDLODEOH´37 Partial disclosures, even if literally true, also may violate
WKH GXW\ RI GLVFORVXUH LI WKH\ FUHDWH ³D PDWHULDOO\ PLVOHDGLQJ LPSUHVVLRQ RI UHOHYDQW
factual circumstances beDULQJRQWKHIDLUQHVVRIWKHWUDQVDFWLRQVXEMHFWWRWKHYRWH´38
I also note that the challenged transaction and the related vote of the limited
partners have been completed. Therefore, the remedy Plaintiffs seek is money damages.
Plaintiffs do not dispute, however, that Section 7.8(a) would exculpate Defendants from
any liability for a disclosure violation, provided they acted in good faith. Thus, to state a
claim, Plaintiffs must allege facts sufficient to support a reasonable inference that
Defendants, in authorizing a materially misleading disclosure, acted in bad faith.
Plaintiffs contend that the Form S-4 is materially misleading in two respects.
First, it states that the K-Sea Board voted to approve the Merger Agreement after
considering, among oWKHU IDFWRUV WKDW ³WKH PHUJHU ZRXOG SURYLGH WKH KROGHUV RI .-Sea
common units with the option to receive $8.15 in cash . . . , which represented a 9.56%
increase to consideration proposed by Kirby in its initial proposal´39 There is no dispute
that K-Sea persuaded Kirby to increase its offer from $306 million to approximately $335
PLOOLRQ RU WKDW .LUE\¶V ILQDO RIIHU OLWHUDOO\ represented a 9.56% increase to its initial
proposal. As Plaintiffs point out, however, $18 million of that increase was allocated
37

R.S.M. Inc. v. Alliance Capital Mgmt. Hldgs. L.P., 790 A.2d 478, 500 (Del. Ch.
2001) (quoting Sonet II, 1999 WL 160174, at *7) (internal quotation marks
omitted).

38

Id.

39

Am. Compl. ¶ 84 (quoting Form S-4 at 51).
24

exclusively to the IDRs and provided no additional consideration to K-Sea common
unitholders. In this regard, the sentence arguably is ambiguous and, considering it on its
RZQ DQG GUDZLQJ HYHU\ LQIHUHQFH LQ IDYRU RI 3ODLQWLIIV FRXOG JLYH ³D PDWHULDOO\
misleading impression of relevant factual circumstances bearing on the fairness of the
WUDQVDFWLRQVXEMHFWWRWKHYRWH´40
Reading the disputed sentence in context, however, resolves any ambiguity. The
sentence appears on page 51 of the Form S-4 and follows a lengthy discussion from
pages 42 to 51 that discloses, in detail, precisely how much the offer increased, and how
each increase was allocated, at every stage of the negotiations. No reasonable unitholder
likely would have been misled by this presumptively ambiguous sentence because the
SUHFHGLQJ HLJKW SDJHV ³FRQWDLQ>HG@ DOO RI WKH LQIRUPDWLRQ QHFHVVDU\    >WR UHVROYH WKH
ambiguity and] calculate the actual increase represented by the price in the Merger
$JUHHPHQW RYHU .LUE\¶V LQLWLDO RIIHU´41 That is, the unitholders readily could discern
that $18 million in consideration was allocated to the IDRs and that, if that amount were
subtracted from the total amount of the increase, the result would be an increase of less
than 9.56%. Therefore, it is not reasonably conceivable that the arguably misleading
statement in the Form S-4 regarding the percentage increase significantly would have
DOWHUHGWKH³WRWDOPL[´RILQIRUPDWLRQDYDLODEOHto the common unitholders. In addition,
Plaintiffs have not alleged any facts from which the Court reasonably could infer that any

40

R.S.M. Inc., 790 A.2d at 500.

41

K-Sea I, 2011 WL 2520209, at *9.
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Defendant acted in bad faith by authorizing the disclosure of one arguably misleading
sentence after first authorizing the disclosure of all of the information necessary to render
that statement not misleading.
3ODLQWLIIV¶ VHFRQG DVVHUWHG GLVFORVXUH YLRODWLRQ LV WKDW 'HIHQGDQWV PLVOHG .-Sea
XQLWKROGHUV E\ VWDWLQJ ³WKH PHPEHUV RI WKH .-Sea Conflicts Committee will not
personally benefit from the completion of the merger in a manner different from the K6HDXQLWKROGHUV´42 As I stated in K-Sea I,
[t]his statement implies that the interests of the Committee
members are aligned with those of the common unitholders.
*HQHUDOO\ WKLV LV WUXH EHFDXVH WKH &RPPLWWHH PHPEHUV¶
holdings in K±Sea consisted only of common units and
phantom units, whose value was derived from that of
common units. Therefore, a higher merger price would
increase the value of the holdings of Committee members and
K-Sea unitholders by the same percentage. Finally, [the Form
S-@ H[SOLFLWO\ GLVFORVHV WKDW 'HIHQGDQWV¶ SKDQWRP XQLW
holdings would be accelerated if the merger was effected.43
While acknowledging this aspect of K-Sea I,44 Plaintiffs offer no new argument or any
explanation of why that earlier statement was incorrect. In any event, the allegedly
misleading statement is generally true, and the Form S-4 discloses additional information
that makes clear the nature of the benefits the Defendant Board members, including the
members of the Conflicts Committee, would receive if the merger was effected.45 In such

42

Form S-4 at 54.

43

K-Sea I, 2011 WL 2410395, at *9

44

3OV¶$QV%U

45

Form S-4 at 71-78.
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circumstances, there is no basis from which one reasonably could infer that Defendants
acted in bad faith by authorizing the disclosure.
In sum, there is no conceivable set of circumstances susceptible of proof in this
case under which Plaintiffs could recover damages for any materially misleading
statement in the Form S-4.

Therefore, I also dismiss Count IV of the Amended

Complaint.
III.

CONCLUSION

)RUWKHUHDVRQVVWDWHG LQWKLV0HPRUDQGXP 2SLQLRQ, JUDQW'HIHQGDQWV¶ PRWLon
to dismiss the Amended Complaint in its entirety with prejudice.
IT IS SO ORDERED.
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